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BincuaMm, Plaintiff in Err. verfus CABEOT et ali

: HIS was a writ of errror to remove the proceedings from
the Circuit Court, for the diftrik of AMaffachufetts ;
and on the return of the reccord, it appeared, that the defend-
ants in error, being joint owners of the armed fhip called the
Pilgrim, formerly commanded by Hugh Hill, had inftituted
an action on the cafe againft the Plaintiff in error, in the Cir-
cuit Court for the diftric of Maffachufetts, of Fune Term,
1794. in which a declaration was filed, containing the follow-
ing counts :—1ft Count. That the Plaintif in Error, at 8§z
Pierre, on the 8th of May, 1779, was indebted to the Defend-
ants in Error in the fum of 16,96g dollars and 69 cents, for
goods fold and delivered, according to the. account annexed;
which account was in thefe words :—< 2 illiam Bingham, Efq.
to the owners of the privateer thip Pilgrim, commanded in the
late war by Hugh Hill, on her firlt cruife, Dr.
1779, To 1000 barrels of flour he received
8th May. at Martinique, or from. on board, the
‘ privateer Hope, Ole Heilm mafter,
captured by the thip Pilgrim, and
carried into Martinique, previous to
8th May, 1779, at 130 livres currency
per barrel, - livres, 140,000
which fum in the currency of the
United States, is - - ~ 16,069 69
Intereft to gth Fanuary, 1793, - 13,915 84

e ———

1795.
W\J

Dolls. 30,885 53"

2d Count, Quantum walebat for 1000 barrels of flour, with
an averment that they are worth 16,969 dollars 69 cents. 3d
Count. Money had and received by the plaintiff in error, to
the ufe of the defendant in error. gth Count. That the plain-
tiff in error was bailiff of the fame flour, to fell and account for
it to the defendants' in error; with an averment that the flour
- had been long fold but never accounted for.” 5th Count, Quan-
tum valebat for 500 barrels of the like flour, with an aver-
ment that it was worth 10,000 dollars, 6th. Count. Quane
tum walebat for one undivided moiety of 1000 barrels of
‘flour, with an averment that it was worth 10,000 dollars.
“"The plea of non affumpfit was entered to this declaration ;” and
thereupon iffue was joined.
The material falts attached to the caufe were of the follow-
ing import:—The Pilgrim, being on a cruife off the Rocl;“,
: o
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1795. of Lifbon, on the 1g9th of November, 1778, captured a brig
v called the Hope, Ole Heilm commander, and put on board
' William Carlton, as a prize-malter, who carried the fuppofed
prize, on the 15th Fanuary, 1779, into Martinique, where
the plaintiff in error refided as a public agent of the United
States. On examination it appeared that the prize-was Danifb
property, and that her cargo belonged to Portuguefe mer-
chants ; both thofe nations being at peace with France and
America; but there being no courts of admiralty eftablithed at
that time in Martinique, competent to decide on the validity
of captures as prize, made by American veflels, and the neutral
captain after a long detention, on account of repairs, being
folicitous to depart, the Marquis de Bouille, governor of the
Ifland (to whom authority was delegated by the Conftitution
of the French government; to fupply the deficient parts of the
civil polity) made the following order, dated the 2d Offober, -
1779, which was regiftered in the admiralty office of the bo-
rough of §t. Pierre.  Francis Claude Amour, Marquis de
Bouille, Marfhal de Camp, of the King’s armies, commander
general of the French troops, militia, fortifications, and artil-
- lery of the French Windward Iflands; and governor and lieu-
tenant general of- the iflands of Martinigue and Dominique ;
We do certify, that the American privateer, named the Pilgrim,
having condu&ed into the ifland of Martinique, a Danifp brig-
antine, loaded on account of the fubjeéts of His Moft Faithful
- Majefty, as far as appeared to us, and not on account of the
fubjeéts of the King of England, We have ordered that the faid
cargo in litigation fhould be fold, and the freight paid to the
captain of the Danifb brig, out of the cargo under the care and
direGtion of William Bingham, agent of Congrefs: And the
nett proceeds, of faid cargo, dedu&tion made of all other charges,
fhould remain in the hands of faid Bingham, to deliver it to
whomfoever it may appertain, agreeable to the judgment and
orders of Congrefs, ,
(Signed) BouiLLg, &

Before,however, the Marquis de Bouille’s orders were iffued;
Mr. Bingham had taken the cargo of the Hope into his cufto-
'dy; and on the 2d of February, 1779, addreffed a letter to
the Commercial Committee of Congrefs, in which, after men-
tioning the capture and arrival of the prize, he ftates, * that
upon receipt of the papers (of which he then tranfmitted copies)
found on board, he laid them before the judge of the court of
Admiralty at Martinigue, who was of opinion that neither the
veflel nor cargo could with any propriety be molefted on the
high feas, by either American or French armed veflels. But
(M, Bingham adds) that as this veflel is incapable of proceed-

ing
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ing on an European voyage, without great repairs, which 179%.
will naturally fubje€t her to a confiderable detention ; and as (o~
her-cargo confifts of a perifhable commodity, he fhall difpofe
of it at Martinigue, pay the captain his freight, what damages
he may be entitled to, and fhall give him permiflion to take
his departure. Indeed the General infifts that the cargo fhould
be difpofed of, as the Ifland is in great want of flour; and as
the fales will be more advantageous to the owners here, it may
make the misfortune lefs heavy on the concerned. 'The pro-
ceeds, after paying the neceflary expences of the veffel, fhall
be placed (continues Mr. Bingham) to the credit of the Com-
mercial Committee of Congrefs, to affift in paying the advan-
" ces which he had made at Martinigue on the public account :
and he is the more inclined to convert it to this ufe, as he is
perfuaded, that Congrefs will not have to reimburfe it, until
the claim of the real owner in Europe is made clear and ma-
nifeft. It appeared by an account of fales, figned by Mr.
" Bingham on the 8th of May, 1779, that the flour had been
fold, at different periods, from the 21ft of Fanuary to the
8th of May, 1779, and that the nett proceeds, which he placed
“to the credit of the Owners of prize floar,”> amounted to
livres 107,621 14 6. o - ’ :

The owners of the Pilgrim being diffatisfied with the pro-
ceedings that had taken place in relation to the cargo of the
Hope, inftituted in the Common Pleas of Suffolk county, Mayfa-
chufetts, an altion of Trover for the 1000 barrels of flour, in
the name of William Carlton, the prize-mafter, againft Mr.
Bingham; and attached Mr. Bingham’s property, in the hands
of Mr. Thomas Ruffel, of Bofton, to-anfwer the judgment of
the court. To this altion (which was brought to Oftober
Term, 1779) the defendant pleaded rot guilty, iffue was there-
upon joined, and judgment was rendered for the defendant.
An appeal was brought to the Supreme Judicial Court of
Maffachufetts, at February Term, 1781, by William Carlton;
it was tried on the 17th February, 1783 ; a verdi& was given
for Mir. Bingham, the defendant; and judgment was entered
accordingly. When this action at law was commenced; Mr.
Bingham, by aletter dated at Martinique, the 6th of Otober,
1779, and addreflfed to the Commercial Committee of Con-
grefs, remonftrated againft the proceeding, as he had acted
bona fide, in his official charaler; and Congrefs pafled the fol-
lowing refolutions upen the fubjelt:—=¢ November 30, 1779.
« Refolved, That Mr. Bingham’s letter of the 6th of October laft,
with the papers enclofed therein, and marked No. 1, 2, 3, 4,
together with a certified copy of his appointment to the place
ef Continental Agent, be tranfmitted by the Prefident te the

legiflature
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legiflature of the State of Maffachufetts-Bay, with the followp,
ing letter:
« Gentlemen,

«] am direGed by Congrefs to tranfmit to you the enclofed.
papers from Mr. Bingham. . They contain an account of his
proceedings relative to a veffel, faid to be Danifp property,
captured by the floop Pilgrim, and carried into Martinique,
about which, as he fays, a fuit is now commenced againft him
in your Superior Court. Upon a full examination of the pa-
pers, you will judge of the meafures, which ought to be adopted
to prevent, on the one hand, injuftice to individuals, and on
the other, the embarraflment of agents, who are obliged to con-
form to the will of the ruling powers at the place of their refi-
dence. As courts are now inftituted at Martinique for the
trial of fuch caufes, Congrefs fubmit to you whether it would
not be advifeable to ftop the fuit already commenced, till
judgment is obtained upon the principal queftion; after which
it will be in Mr. Bingham’s power to difcharge himfelf, by
delivering to the true owners the property placed in his hands
for their ufe. If you fhould be of a contrary opinion, they
requeft you to furnith Mr. Bingham’s agent with the enclofed
papers. I am, &c.”

The Legiflature of Maffachufetts taking no order on this
application, Congrefs again entered upon the fubje&, and on
the 20th Fune, 1780, “ Refolved, That the General of Marti-
nigue, in ordering the cargo of the brig Haﬁ to be fold, and
the money to be depoﬁl:edg in' the hands of Mr, . Bingham,
till the legality of the capture could be proved, (no courts be-
ing at that time inftituted for the determining of fuch captures
in that ifland,) fhewed the ftricteft attention to the rights of
the claimants, and the higheft refpet to the opinion of Con-
grefs;

“That Mr. . Bingham, in receiving the fame, only adted

“in obedience to the commands of the General of Martinigue,

and in conformity with his duty as agent for the United
States. .
_ % Refolved, That Congrefs will defray all the expences that
Mr. William Bingham may be put to by reafon of the fuits
now depending, or which may hereafter be brought againft
him in the State of Mayfachufetts Bay, on account of the brig
Hope, or her cargo, claimed as prize by the owners, mafter and
mariners of the private thip of war called the Pilgrim.

“ And whereas the goods of the faid Zilliam Bingham, to a
very confiderable amount, arc attached in the faid fuits now
depending in the hands of the fators of the faid /. Bingham,

to his great injury:
' ' : Refolved,
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© “ Refolved, That the General Court of the State of Maffii- 1793s

chufetts Bay, be requefted to difcharge the property of the faid Gy~

W, Bingham from the faid attachment : Congtefs hereby pledg-

ing themfelves to pay all fuch fums of money, with cofts of

fuit, as may be recovered againft the faid 7. Bingham, in

gither or both the above a&ions.” '
 Refolved, That the Navy Council at Bofton, be direfted to

give fuch fecurity, in the name of the United States, as the

court may require, and to direct the counfel now employed by

Mr. Bingham, in the defence of the faid aGtions.

Such were the circumftances of the caufe now under confi-
deration when it came to trial in the Circuit Court, before
Juftice CusHING, an aflociate Judge of the Supreme Court
alone.* Mr. Bingham’s counfel offered to give the following
documents in evidence tothe jury : 1. Office copies certified
under the hand and feal of the Secretary of State, of the papers
found on board the Hope, of depofitions relating to the cap-~
ture, taken officially before Mr. Bingham, as a public agent ;
of Mr. Bingham’s letter of the 2d of February, 1779, and other
fubfequent correfpondence and depofitions in relation to the
capture, addrefled to the commercial committee of Cangrefs;
and of the Marquis de Bouille’s order. Thefe documents wete
ttitched together, and were included in one certificate from the
Secretary of State. 2. The account Sales of the flour at
Martinique; dated the 8th of May, 1779, and the account
Sales of the property which had been attached in the altion of
‘T'rover, brought by Carlton v. Bingham. 3. The record in
the Inferior and Superior Courts of Maflachufetts, in the cafe
of Carlton v. Bingham. 4. The Refolutions of Congrefs;
pafled refpectively on the 3d Nov. 1779, and the 20th June,
1780. But the (gourt rejected all the evidence ; (though i¢
would feem from the record, that a part of it muft have been
admitted in the courfe of the Plaintiff”s proofs) and a Bill of
- Exceptions was tendered and allowed, in the following words:

“ And the faid William Bingham, being now here in Court, by
James Sullivan and Chriftopher Gore, Efquires, his attornies, -
. the iffue joined in the fame cafe, and a jury on the f{ame

duly and legally impannelled, prays leave to file a Bill of Ex-
ceptions to the determination of the faid Court here had-on the
evidence, which by the faid Bingham is offered in this cafe, and
by which determination the faid evidence is excluded, and the
faid Bingham is denied the advantage of giving the fame to the
jury in the fame cafe, viz. The feveral copies attefted by Tho-

* In the Caption, indced, of the record, Juftice Locuc/,. the Diftrit Judge, i
pamed as prefent ; but it is contradi€ted by a fpecial entry in the margin, in thefe
words 1==¢ N. B, Judge Losve// did not fit in this caufe,”

mas
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mas Jefferfon, and which are hereunto annexed, and numbered
from onc to eighteen inclufively ; and alfo three other papers,
numbered 23, 24, 25; all which papers had a tendency to
prove, that no intereft ought to be allowed by the jury, on the
fum for which the Plaintiffs declare, in their third count, or da-
mages, for the detention of the money therein mentioned and
declated on ; and by the exclufion whereof, the faid Bingham

- does fuftain manifeft injury and wrong, as he conceives. And

the faid Bingham further files his exception to the determina-
tion of the fame Court, by which the papers numbered from
27 to 36, inclufively, were excluded ; and which papers con-
tain a’ complete record of the Supreme Judicial Court of the

. commonwealth of Maflachufetts, wherein William Carlton,

who had been, as the faid Bingham avers, andas appears by the
evidence in the cafe, in poffeffion of the fame flour declared on
in the faid third count in the plaintiff’s declaration, had fued in
an a&tion of trover for the fame ; and by which record it ap-
pears that fuch proceedings were had in the fame Court, as
would fully thew, as the faid Bingham conceives, that the faid
Plaintiffs'had no legal right to change the fame action, after
the judgment in the fame record fpecified, intoan ation of af=
fumpfit, or as principals to implead the faid Bingham again af-
ter the caufe of a&tion had been tried, adjudged, and determin-
ed, in an a&tion of Trover, wherein the fpecial Bailiffs of the
Plaintiffs, as the faid Bingham avers, in this fuit had fo implead-
ed the faid Bingham to verdi&t and judgment in the fame
caufe, and for the fame caufe of a&ion. And that the determi-
nation to reje&t the fame papers, is wrong—becaufe that if the
fame papers are admitted to be given to the jury, the evidence
therein contained will have a legal tendency to leflen the da-
mages, if not wholly defeat the action of the Plaintiffs,

“ And the faid Bingham further files in this his Bill of Excep-

- tions, that the Court did reje&t and refufe to have read to the

jury in the trial as evidence, a Refolution of the Congrefs of
the United States of America, of the thirteenth of November,
1779; alfo another Refolution of the fame Congrefs of the
twentieth of June, 1780, both which were concerning the fub-
ject matter of the fuit.

« Wherefore, that juftice, by due procefs of law, may be done,
in this cafe, the faid Bingham, by the underfigned his Counfel,
prays the Court here, that this his Bill of Exceptions may be
filed and certified as the law direéls.

‘ JA. SULLIVAN,
C. GORE.
« June 16, 1794, Allowed to be filed per
_ Wm. CUSHING, Judge of
faid Circuit Court.”-
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A verdiék was then given for the Defendant in error, upon 1795,
the third count, for money had and received, damages 29,780 \av~
dollars 16 cents, and for the Plaintiff in error on all the other
counts : and, thercupon, judgment was rendéréd for damages
and cofts. A motion was made on behalf of the Plaintiff
in error, for a new trial, on two grounds :—I. Exceflive da-
mages : and 2. A mifdireCtion in the Judge’s charge to the
jury ; theJudge having direfted the jury, “ that the law was
fuch, that, on the evidence offered in the caufe, the Plaintiffs
ought to recover; whereas the evidence given was fuch as
clearly proved, that the flour mentioned in the third count, was-
the joint property of the Plaintiffs below, as they were owners
of the thip Pilgrim, and of the mafters, mariners and company
on board the fame fhip ; to wit. of the Plaintiffs below, and
Hugh Hill, and others, jointly: by which evidence, if any
contrat was proved in the cafe, it was a contra@ between the
faid Bingham with the Plaintiffs and divers other perfons joint-
ly, who are not Plaintiffs, or mentioned in the writ, and who
are now alive within the United States.”” But a new trial was

_refufed. - : o :

On the return of the record, (to which were annexed feve-
ral depofitions and papers produced in the court below, as well
as the papers referred toin the Bill of Exceptions) the follow-
ing errors were affigned ; the Defendant in error pleaded in .
nullo eft erratum 5 and iflue was thereupon joined : .

1. That judgment had been given for the Plaintiff; inftead
of the Defendant below, on the 3d Count. :

. 2. That the Circuit Court, proceeding as a Court of Com-
. mon Law, in an ation on the cafe, for money had and receiv-
ed, &c. had no jurifdiction of the caufe; the queftion, as it
appears on the record, being a queftion of prize, or no prize,
or wholly dependent thereon ; and, as fuch, it was, exclufivel
of Admiralty jurifdition. 0

3. That the evidence referred to in the Bill of Exceptions,
ought not to have been rejeted on the trial of the caufe.:

The argument which) commenced on the 15th of February,
1795) was conduéted by Bradford (Attorney-General of the
United States) and Lewis, for the Plaintiff in error ; and by
Ingerfoll, Dexter, and E.1ilghman, for the Defendant in error.

‘I'HE CoUuRT defiring the counfel, in the firft inftance, to
difcufs the queftion of jurifdiction, the cafe prefents itfelf un-
der the following general heads. I. Exceptions to the jurif
di&ion. II. Exceptions to the record. "

I. The Exceptions to the jurifdiction.

For the Plaintiff in Errer. The fubje matter of the ac- -
tion is prize, or no prize; and it is, with all its confequerices,
exclufively of Admiralty jurifdi&ion. . The ation is not tref- .
. Vou. 1L E ' pafs,
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1795~ pafs, for a tort in taking the goeds; but it is an action of 4
o~ fumpfit; and the plaintiffs below cannot make out a right to
recover from the defendant, who is charged as receiver and

agent, unlefs they firft prove the veflel to be a prize. They

muft thew to whom the property belonged; and if the court
adjudge, that the proceeds of the fales was money had and re-

“ceived to the ufe of the plaintiff ; it is, in effedt, pronouncing

a fentence, that the veflel (which has not even yet been con-
demned) was a prize. Carth. 474. Doug. 596. (in not.) 3

1'1?'. Rep. 344. 4 T: Rep. 382. 393. 1 Dall. Rep. 221. 2 Dall.

ep.

For the Defendant in Error. It is true, as a general pro-
pofition, that all prize caufes, and their incidents, are of Ad-
miralty jurifdi€tion ; but there are fome limitations to the ope-
ration of the rule. In the prefent cafe, there is, in fa&, no
queftion of prize; but even in cafes, where that queftion is
naturally involved, the courts of common law have, incident-
ally, tried and decided it; as in cafes upon policies of infurance
and ranfori. 3 Burr. 1734. Doug. 579. 580. 2 Lev. 25,
¥ Vent. 173. 4 Infl. 138, 1 Raym. a71. 3 Woodes. 450. 1.
2. 3. 2 Saund. 259. 2 Burr. 683. 693. 1 Wilf. 229. Doug.
310. to 314. 4 1. Rep. 393. 1 H. Bl. 522. In a variety of
cafes, likewife, the fubjet may be traced to an original quef-
tion of prize, and yet the Admiralty can take no cognizance of
it. Suppofe, for inftance, a captor fells his prize; he may,
furely, bring an aétion at common law for the purchafe mo-
ney : or, if a Taylor thould detain a man’s coat, it will be no an-
fwer to an a&ion of Trover, that the cloth was taken ina.
prize. Indeed, it may be ftated, generally, that whenever the
queftion of prize is at reft, the admiralty jurifdiGtion - ceafes.
g T. Rep. 432. 2 Dall. Rep. 174. 1 Wilf. 211. 4 1. Rep.
303. Arg. 3 T. Rep. 34a. 8. 1 Burr. 8. 526. Doug. 572 to
501. The exclufive jurifdiCtion of the Admiralty does not,
then, depend on the property having been originally taken as
prize; but on the nature of the controverfy, arifing on the
high feas, affecting, ufually, the rights and interefts of differ-
ent States; and, confequently, depending on principles, which
ought to be decided by the law of nations, and not by the mu-
nicipal law of either country. It is not contended, however,
that in every caufe which appears to be between citizen and
citizen, the courts of common law are always to decide; for,
if the general nature of the controverfy may involve foreign
fubjects, and foreign rights, the'Admiralty is the regular
and appropriate tribunal. Thepofition extends no further,
than to thofc cafes, which commonly occur on land, between
citizen and citizen (though originating in acapture at fea) and
with refpe&k to which the Admiralty has not any, muchlefs an

. exclufive
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exclufive, jurifdi@tion. Such is the'caufe now litigated. ltis
a tranfaction on land between the captors of the veflel, and
their agent. The original owners are not, and could not be
parties to the fuit; and their rights cannot be fet up to juftify
the Plaintiff in error;, who does not claim under them, nor at
by their authority. “Then, it is to be obferved, that there is
Jnothing upon the record to fhew that the controverfy grew
out of a prize caufe. | Though the declaration ftates the Plain-
tiffs to be owners of the privateer, it does not ftate that the
property in difpute was captured by her; and the verdit is on-
ly upon the third count in the declaration (the count for mo-
ney had and received) and all the other counts, which refer to
the capture, are put, by the finding of the jury, entirely out
of the cafe.* The third Count does not refer to the account

annexed

* WiLson, Fuftice. The bill of exceptions ftates the evidence offered
and rejeéted ; and it formsa part of the record. Befides, this is a quef~
tion of jurifdiction: And was not jurifdiction as much exercifed in
relation to the counts, which were difpofed of in favor of the defendant
below, as in relation 'to the count, which was difpofed of, ik favor of
the plajntiffs ? ] .

Patrerson, Fufice. Isit contended, that the account annexed to
the declaration dees not fupport the third count, on which the verdict

. is given ; and that we canrot take natice of it? .

-Dextery for the Defendant in Error.  The bill of exceptions does not in-
¢lude all the interpolated evidence, and refers to evidence not tranf{~
mitted: Itdoes not ftate what was given in evidence, but only whit
was rejected. With refpect to the account annexed, it is only confidered
as making a part of the record, in relation to thofe counts of the declara.
tion which refer to it 3 and all thofe counts are put out of the cafe by
the finding of the jury. The third count dues not refer to it 3 and, indeed,
if there had only been a fingle count for money had and received, thé
account would not have been annexed, agreeably to the practice in thé
courts of Maffachufetrs .

Patyvrson, Fuffice. What is to be regarded as the record, {eems to

* be a preliminary point, material to be fettled; and we muft either
adopt the peculiar practice of Maffachufetts, or purfue the géneral practice
of the common law,

Dexter, 1t is the practice in Maffuchufetts, to accompany an exemplifi-
cation with all the written evidence and papers; but the doings of the
parties, and of the couft, are alone to be taken as conftituting the record.
The oral teftimony cannot be tranfmitted ; and yet that may be more
cflential to the iffue, than what appears in writing.

Bradford, for the Plaint:ff in Error. The facts muft be confidered as they
appear upon the whole record § and by the exhibit of the plaintiffs them-
felves, annexed to the declaration, it appears to be a queftion of prize.

Cusnrnc, Fufice, There was other evidence (fome of it parel) given
on the trial, belides what now appears on the record. If, then, we fuppofe
that contradictory evidence may be given to the jury, and that they have
a right te believe the teftimony of one witnefs, and to reject the tefti-
mony of another, Iam at a lofs to conceive, how the court could,
under fuch circumitances, ftate what was proved on thewrial. But with
refpect to thé record, the practice of Maffackuferss is plain and obvious.
The declaration and.pleadings in every fuit, are entered in a book; and

_all the papers and exhibits are filed in the Clerk’s office. The hook
js alone deemed the record ; and the papers and exhibits are only re~
ferred to, for the purpofe of afcertaining what writ iflued, or what de-
wofitions have been taken.
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annexed to the declaration ; and, therefore, that account can-
not be'taken into view, to fhew that the queftion depends on
a capture as prize, The depofitions and papers arbitrarily
conneéted with the record by the Clerk below (and which
do not comprife all the evidence given on the trial) are not le-
gally a part of the record ; they cannot be reforted to, in order
to afcertain the nature of the controverfy ; but muft be rejeCted
as furplufage: And this court cannot look at the ftatement in
the bill of exceptions, to difcover the complexion of the caufe ;
for, the only point to be decided, in that refpeét, is—whether’
the court below was, or was not, right, in rejecting the evi-
dence that was offered. Bull. N. P. 315...3 Burr. 1745.
Befides, this. court cannot reverfe the judgment for error in
fa& ; (1 Vol Swift's Edit. [.22.p. 62.) and, therefore, they can-
not, in the prefent cafe, any more than in the cafe of a {pecial
verdi&, infer a fa&l, or take notiée of any fact refulting from
the depofitions and papers annexed to the record, which the
jury has not exprefsly found.* 3 Bl Com. 407. The proof
on the third count, may have been of money received to the

laintiff’s ufe, independent of the account annexed, or of any
queftion’ relating to the prize; and, as the court will pre-
fume every thixgé,_ that they reafonably aud lawfully can,
in fupport of a verdi€t and judgment, the fum given in
damages will be taken to reachthe juftice of the cafe. 1 Wils.
1.255. 3 Burr. 1786. 1,8¢ra..608. 9 Vin. dbr. 598. 10 Vin. Abr.
3. p/. 1. But, furely, itis now too late to make the exception to the
jurifdiétion, 4 Burr.2037. The defendant below ought to have:
brought the queftion forward by way of plea; or, at leaft, if
itappeared on the evidence, he thould have required the opi-
nion of the ceurt jn the charge to the jury; but whenever evi-
dence is allowed to go te a jury, without éxception, the verdict
is conclufive ; and the evidence can never afterwards be exa~
mined on a writ of error, 2 Lufw. 1566. Holt. 301. So
what’ is ‘pleadable in abatment, is not affignable as error. 4
Burr. 2037.  'Taking, therefare, a full and candid view of the
cafe, as it appears upon what may legally be denominated the

* record, it is not a cafe of prize, but a cafe of principal and

fa&tor. The plaintiff in error abtained pofleffion of the flour
under the authority, and as the agent, of the defendants in er-
ror: he canoot difpute that authority ; the flour, in his poflef-
fion, belonged to his principal ; and when it was fold, the mo-

ey was the money of his principal. This doétrine does not

exclude the idea of an inveftigation of the lawfulnefs of the
capture, ata proper time, between proper parties, and before
' o a proper

* Patrrerson, Fufice. The court cannot infer a fact from a fact ; but,

if the face is on the record, ‘we may infer the law,
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a proper tribunal:  If-a competent Court of Admiralty bad 179s5.
been eftablithed at Martinigue, an immediate proceeding there, \my~J
would have obviated every difficulty ;' and it ought not to be
urged by the plaintiff "in error, that the captors have never -
fince proceeded to condemn the veflel, as it was by his acl they
were deprived of the fhip’s papers and other means for doing
fo. Biiteven an American Court of Admiralty may take cog-
nizance of the queftion of prize; and, in the hands of the cap-
-tors, the money would always be liable to the claims of the
captured. To maintain the prefent altion, however, a fpecial
property is fufficient ; and the captors have a fpecial property
before the condemnations There are, indeed, many inftances
.of prizes being brought into port and fold, before they were
condemned ; upon the general principle, that the property is
vefted in the captor, whenever the original owner has loft the
_ Jpes recuperandi.. But-when the plaintiff in error fold the prize
_goods without any adjudication, at a place where no Court of
Admiralty exifted, the defendants in error had no remedy
againft him, but at common law. Itdoes not evenappearon the
record, that the plaintiff in error took poffefiion of the goods,
by order of the Marquisde Bouille ; but, atall events, it is clear,
that the Marquis had no right to examine the validity of the
prize ;- while, on the other hand, the prize mafter had a_right,
under the 17th article of the treaty with France, to bring the
ptize from Martinique to fmerica. T
: . For the Plaintiff in error, in reply. There'is no magic in
the ward “ record,” to preclude the court from exercifing their
fenfes and judgment, upon’ the infpection and conftruction of
an inftrument, which the judge and clerk of the Circuit Court,
have officiallvcertified to be an exemplification of all the proceed- -
ings in the caufe. With'what juftice can it befaid, that the papers
“forming a part of this exemplification, have no relation to the-
controverfy ? Are the commiflion of the privateer, the account
fales of the prize goods, and'the order of the Marguis de Bou-
ille, entirely unconnefted with the demand of the plaintiffs, and
the anfwer of the defendant? T'he great, the only point in con-
troverfy, was—whether, under every circumftance of the cafe,
‘Mr. .Bingham was refponfible to the owners of the ‘privateer,
for certain goods, which the privateer had captured as prize ?
T'he declaration in every count claims the fame fum that ap-
pears in the account fales, as the proceeds of the prize goods ;
and the reafons urged on the motion for a new trial, {hew that
the objet of the third count, on which the verdiét had been gi-
'ven, was the fame as the object of the other counts, to which
alone, it has been faid, the account fales apply. But, it is alfo
contended, that the court caninfer nothing from all thefe docu-
ments ; fince they “ are to be confidered, not as faks, butonly
as
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1795. as the evidence of falls, proper for a jury, exclufively, tode-
bmy~ cide upon.” The’truth, however, is, that, it is the peculiar
province of the court to conftrue deeds and papers; and to de-
clare their legal operation. It is, furely, extravagant to affert,
that the court are incompetent to determine the meaning and
effect of the privateer’s commiflion, or the Marquis de Bouille’s
order. If it fatisfaltorily appears, that all the proceedings and
faéts, which belong to the caufe, bave been returned, whether
the return is according to the technical precifion of Wefiminfler
Hall, or the informal praltice of the courts of Mafachufitts,
being judicially here, it muft be noticed in all its parts by the
court.  The only general queftion, therefore, upon the point
of jurifdiction, is—whether from all the facts, fpread through-
out the proceedings of the Circuit Court, the caufe of action -
fufficiently appears ?  And a fummary of the evidénce on the
record will demonttrate that it is a prize caufe. 1. The Plain-
tiffs fue as owners of the privateer Pilgrim. 'This raifes a
Jegal prefumption that their whole demand is in that charalter';
and that it muft relate to fome tranfaltion of the privateer. 2.
‘The account annexed to the declaration, corroborates and con-
firms that prefumption. It ftates exprefsly, that the fuit is
brought to recover the proceeds of flour captured by the Pilu
grim ; and whether it is ufual, or not, to annex fuch an accourit
to an alion fimply for money had and received, in the
prefent inftance it was manifeftly intended to exhibit thé
whole of the Plaintiff’s claim. 3. The cotiimiffion of this
privateer, and the papers taken on board the prize, are the
very exhibits to be produced on a libel for condemnation ; and
prove, unequivocally, that the caufe is of Admiralty jurifdic-
tion. 4th. The order of the AMarquis de Bouille, which was
regiftered in the Admiralty of Martinique,thews the tenure by
which Mr. Bingham held the property ; that is, as a depofit of
the proceeds of goods taken as prize,on thé high feas. Hence,
from the commencement to the clofe of the tranfaction, as it
appears on the return to the writ of error, nothing is to be tra-
ced as the caufe of a&tion, but a capture as prize and its confe«
quences®,  But, in order to efcape from the preflure of this
proof, the moft extraordinary fubterfuges are employed; and
the principle, that the queftion of prize belongs exclufively to
the Admiralty jurifdiction, is fo refined upon, as to be rendered

]
* PaTTERSON, Fuflice. Does ‘it appear from any thing, befides the
Marquis de Bowdle’s ovder, that the eargo was converted into cath?
Bradford. The depofition of Stephen JVebb, ftates, that, on behaif of
+ the Defendants in error, he made a demand on Mr. Bingham for the money,
as the proceeds of tbe flour captured by the Pilgrim 5 'tb which thét gen~
tleman anfwered, ¢¢ that he had takensthe propeity for the afe of the go-
vernment of the Unjted States.”
' infenfible
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infenfible and illufory. Sometimes, it is urged, that the Plain-  1795.
tiff in error has tortioufly poffefled himfelf of the property of \ iy~
the Defendants ; fometimes, in dire& contradiftion to that
idea, he is confidered as their agent, or fator ; and, finally,
purfuing a diftin& courfe from either, it has been faid, that
there are neutrals concerned, who alone are entitled to difpute
the validity of the prize, with the Defendants in error.  The
- ground taken by the Plaintiff in error is, on the other hand,
clear, confiftent, and fimple :---it is merely this, that the De-
fendant below received the property from the Marg. de Bouille,
as his agent, in the firft inftance, in truft, “to be delivered to
whomf{oever it  may appertain, agreeably to the judgment of
Congrefs.”” The truft, therefore, conftituted Mr. Bingham
the eventual agent of thofe perfons only to whom the property
really belonged ;——of the Defendants in error, if they could
thew it was lawful prize ; but if not, the legal promife refulted
to the original owners. As far as the Marquis de Bouille
could, he had determined the property to be neutral ; and every
thing that is now faid by the Defendants in error, might be faid
with, at leaft equal force, by the neutral claimants, to render
Mr. Bingham refponfible.to them. ’Till, therefore, the validity
of the prize is eftablifhed, the objet of his truft cannot be
afcertained ; and the validity of the prize can only be eftablithed
in a Court of Admiralty. Thus, the fallacy of the oppofite ar~
gument is expofed, the moment it is confidered, that there was
no exprefs promife of the Plaintiff in error to account te the
Defendants ; for, if fuch a promife had been made, the queftion
of prize would be merged in the affumpfit ;7and it is conceded,
that an action at common law might have been maintained (as
in Henderfon v, Clarkfon, 3 Dall. Rep. p. 168,9,174.) unlefs a
neutral claimant interpofed, and forbade the payment. The cafe
of Wemys verfus Linzee, et al. Doug. 310, has been confidera-
bly thaken by the cafe of Home verfus Camden, et al. 1 H. Bl.
476 5 where a court of Admiralty was finally confidered as the
* proper jurifdiction for effeCtuating an Admiralty fentence; but
even the former cafe, properly taken, affords no fupport to the
oppofite doétrine ; for, it proceeded entirely upon a conftruétion
of the prize ftatute of England. 1 H. Bl 522. The prize-
agent is created under that ftatute ; he is not compellable to
make diftribution till the prize has been condemned, (when
there is a vefted right in the captors 1 #i/s. 211) and all the
circumftances fhew, that there had been a condemnation
before the allion was brought, though the falt is not
mentioned in the Repert. On a writ of error, in the cafe
of Home verfus Camden ¢t al. 4 T. Rep. 382. the judgment
was reverfed; becaufe the prize a&t did not neceflarily take
away the jurifdiction of the Admiralty, whilg it was the foun-
dation
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1795. dation of all the common law jurifdition upon the fubject. In
A~ arguing that writ of error, the counfel urged, that « inno in-
ftance can any adverfe aétion be maiotained at law for the pro-
ceeds of prize, until the demand has been liquidated by the fen-
tence of the proper court of jurifdi€tion:”? 4 7. Rep. 38s.
And Fudge SHIPPEN, in a late important decifion (Rofs et al.
Exo'rs. ws, Rittenhoufe,2 Dall. Rep. p. 160.) reafons upon, and
affirms, the fame propofition. Noris it material, whether neu-
trals and foreigners are concerned, or not; for, itis the nature
of the queftion, a queftion of prize, and not the charater of
the partiesto the controverfy, that eftablithes the Admiralty ju-
rifdiétion. But even on this point, it is unfortunate, for the
oppofite pofition, that all the cafes cited (Le Caux v. Eden,
Lindo v, Rodney, Rous v. Huffard) are cafes between fubjeéts
of the fame fovereign. Doug. 587. But, it has been, likewile
urged, that it is now too late to except to the jurifdiction of the
Circuit Court: to which, it_is anfwered, that the queftion
could not be made, on the count for money had and received,
till the nature and evidence of the demand were exhibited, nor
~was itneceflary to require the opinion of the judge inhis charge
to the jury; fince, a defect of jurifdition muft always be no-
ticed, whenever it appears in the proceedings®.

On the 27th of February, the Court delivered their opinion

to the following effeét. L :
Parrerson, Fuftice. Confidering, as I do, that all the
papers tran{mitted from the Circuit Court, upon a return to the
writ of error, form a part of the record in this caufe, I am
clearly of opinion, that the fubjeét matter of the controverfy,
is fully and exclufively of Admiralty jurifdiction. L
IrREDELL, Fuftice. 1 find it difficult, to form an opinion
on the queftion of jurifdi¢tion, at this ftage of the caufe.- I
concur in thinking, however, that all the papers, which ac-
company the record, fhould be confidered as a part of it; and,
in relation to the original fuit, it appears to me, that on the
evidence exhibited by Mr. Bingham, to fhew that he acted un-
der the orders of the Marquis de Bouille, the Judge fhould
have charged, and the jury fhould have found, that he was not
refponfible to the plaintiffs. ,
But, ftill, I am not ready at this moment to decide, that
' : the

* CusuiNg, Fuflice. Could not a defect of jurifdiction be taken advan-
tage of, on the general iflue?

Bradford.  Yes: butihould the party chufe to aveid taking advantage
of it on the trial, the Gonrt isbound to take notice of it, if, atany time,
it appears on the record. .

ParrersoN, Fufice. That is, certainly, the law, if the defect of ju-
rifdiction is apparent on therecord.  ‘We are now enquiring whether it
does {o appear, .
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the Circuit Court had no jurifdiftion. Suppofe the Plaintiffs 1793,
below had exprefsly ftated in their declaration, that their caufe \A~U
of aétion was a capture as prize ; the court would, probably,
have directed a nonfuit;and yet, if the Plaintiffs had perfifted in
anfwering when called, the jury muft have given a verdiét.
Suppofe, again, that the controverfy had appeared from the
Defendant’s evidence to turn entirely upon the queftion of
prize, the court could not, I conceive (though [ {peak here
with great diffidence) dire¢t the Plaintiffs to be nonfuited,
merely on the Defendant’s evidence; and, unlefs a juror had
been withdrawn by confent, 2 verdiét muft, al{d, have been
given in this event. It will not be fufficient to remark, that
the court might charge the jury #o find for the Defendant; be-
caufe, though the jury will generally refpect the'{entiments of
the court on points of Jaw, they are not bound to deliver a ver-
di&t conformably to them. From thefe, and other confidera~
tions, I do not find myfelf at liberty to decide againtt the ju-
rifdi&ion of the Circuit Court; though, I repeat, that the
jury ought to have been let in to give a verdict in favor of
the Defendant.

WiLson, "Fuflice, From the proceedings laid before the
Court, it appears clearly to my mind, that the queftion; on
which the caufe muft be decided, is exclufively of Admiralty
jurifdiction.

Cusning, Fuflice. It does not appear to me, from any
part of the record, that the Circuit Court had not jurifdiétion
on the third Count in the declaration. The papers and depo-
fitions that have been tranfmitted, were, no doubt, produced
upon the trial; and, I agree, that they ought to be regarded as
a part of the record. But we are not bound to receive for
truth, every thing which they alledge; nor, indeed, can we
give any ef their {tatements the validity and force of a faét;
fince, they only amount to evidence; and it is the peculiar and
exclufive province of the juryto infer falts from the evi-
dence.

T hat the court had not jurifdi€tion on thofe Counts, which feem
to refer toa queftion of prize, is no reafon for excluding a ju-
rifdi€tion upon the Count, which has no fuch reference. The
‘contraét might be of a different nature; and the parol teftimo«
ny (which does not appear, in any fhape, on the record) might
have fupported it. ‘

THE Courr, being thus equally divided in their opinions,
on the exception to the jurifdiction, directed the Counfel to
proceed to the difcuflion of

II. The Exceptions to the Record,
For the Plaintiff’ in Error. The exceptions to the record

may be clafled in the following manner :~1ft. "That there was
{m. . F T not



34 Casgs ruled and adjudged in the

1795. not a court competent to try the caufe, and render judgment
v~ therein. It appears by the memorandum in the margin of the
record, that only one judge fat on the trial and decifion,
though the Diftriét Judge was actually prefent; whereas the
act of Congrefs requires two judges to conftitute a Circuit
Court. 1 Vol. Swift’s Edit. [ 4. p. 50. 2 Vol [. 1. p. 225. 6.
except in certain fpecific cales, where the latter act'empowers
.one judge of the Supreme Court to hold the Circuit Court
alone. ~ But as the general conftitution of the court requires
two judges, and two judges were actually prefent, the reafon
for onc only fitting on the caufe, thould appear on the record to
be fuch as the law allows.—2d. ‘T'hat the action is brought for
money had and received, &c; and if any fuch action would lie,
all who are interefted muft join in bringing it ; whereas there
were feveral other joint owners of the privateer’s prizes {the
captors ) who are not parties to the fuit. Fourn. of Cong. 2 Vol,
p.107. TIn trefpafs this exception muft be pleaded in abate-
ment; butinafumpfit it may be taken advantage of at the trial,
Bull. N. P. 34. 152. 2 Stra. 820. Gilb. L. E.106. In the
prefent cafe, the Plaintiffs waved all for#; and whatever pro-
mife the law raifed, was a promife to all interefted in the pro-
perty, or its proceeds ; whichincluded the mariners, as well as
the owners of the privateer, But even if the aciion could be
maintained by the owners of the privateer only; yet, the third
Count does not ftate the prowife to be to all the owners. ™ A
perfon now dead, was a joint owner ; but the promife is ftated
to be made to Fobn Calbbot, the furviving partner, and not to
F. & A Cabbot, in the life time of 4. &¢c.—3d. Thata vari-
ety of papers and depofitions offered in evidence by the Plain-
tif in error (and forne of which had actually been given in evi-
dence in behalf of the Defendant in error) together with cer-
tain refoludons of Congrefs, and the exemplification of the re-
cord in the former fuit of Carlton and Bingham, had been re-
jected; and if any one of them was impropetly rejected, the
judgmene below muft be reverfed. The objection to ad-
mit thofe documents, mufk reft, either upon the form of authen-
tication, or upon the nature of their contents. "T'hofe which
hud been officially depofited:in the Secretary of State’s Office,
w re certified in the form prefcribed by the act of Congrefs;
1 Vol p. 43. [ 5; the record of the action of Cariton and Bing-
ham, wis an exemplification under the feal of the proper court;
the Refolutions of Congrefs were formally extracted and cer-
tified from the Journals; and the whole evidently related to
the fubject in controverfy. Mr. Bingham was a mere ftake-
holder ; and an indemnity, at leaft, fhould have been tender-
ed, before the property was taken from him. But whenever

the queftion of damages arofe, it was material to fhew that he
. ‘ had
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had acted throughout the bufinefs with fidelity, as a public
agent, with the approbation of Congrefs, and in conformity to
the truft repofed in him by the Marguis de Bouille, which
did not allow.him to pay over the money, till a right to it was
cftablithed by deciding the quettion of prize.* He could only,
therefore, defend himf{elf by thewing ali the correfpondence and
proceedings as they occurred. In all mercantile cafes, indeed, the
correfpondenceofanagent is admitted tofhew the real complexion
of the tranfadtion ; and this is, certainly, the firft inftance, in
which a court has refufed to allow the a&s, or ordinances, of
Congrefs to be read in evidence. With refpect to the record
of Cariton verfus Bingham, it might not, perhaps, be regular
to give it in evidence as a bar to the fubfequent actior, unlefs
it was pleaded ; but, on the prefent occafion, it was only offer-
ed to fhew, that other perfons had fued for the fame thing;
that Mr. Bingham was, in falt, a mere ftake-holder; and that,
therefore, he ought not to deliver the preperty to any one tiil
thelegal ownerfhip was eftablifhed, nor be compelled to pay
damages, or intereft, for the detention, whocver might be the
owner. A verdi¢t in another caufe may be given in evidence,
though the parties are not the fame, if the defendant was bai-
liff, or agent, of the party now fuing. G7/b. 35. So acom-
mon carrier may maintain trover for the Principal, or owner,
of the goods ; and a verdict in that altion may be given in evi-
dence, as conclufive againft the Principal, inan aétion brought
by him againft the carrier. 2 Efpinaffe, 335. Bull. N. P. 33.
For the Defendants in Error. 1t muft be premifed, that the
bill of exceptions, is not fairly drawn, fince it omits to ftate the
evidence on behalf of the Plaintiffs below, and, therefore, docs
not bring the points in the caufe fully before the court. On a
writ of error, however, fats are not to be confidered; 3 B/
Com. 407. and from the ftatement in a bill of exceptions the
court will infer nothing. Bull. N. P. 316. 2 T. Rep. 55. 125.
But to proceed to the exceptions in their order. '
1/8. Exception. 'The court was conftituted, agrecably to
the provifions of the afts of Congrefs. It is {tated on the re-
cord that the Diftrict Judge did not fit in the caufe; whether
he was interefted, or not, is a fact; and, from his not fitting,

the court will prefume that he was interefted. 1 Stra. Izg.B
Y

* The queftion might, perhaps, have been tried by a monition iffuing
to Mr. Bingham, from the Admiralty of Martin'que, on which.a decrec
would be binding upon all the world. See the argument of Sir /7lian
Scatt, in 3 1. Rep. 329 3 and Fudge Buller’s opinion; p. 346. Befides, it ap-
pears, that the drrer of the “Frenck government, authorifing the French
courts of Admiralty, to 'try and determine captures made by mericans,
was promulged immediately after the prize had been configned to Mra
Bingham's care.  Fourns Cong. §Vel. pi 44g. 450,

1795
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1795. [By tuE CourT. This exception nced not be farther an~
4 fwered. We are perfeltly clear in the opinion, that, although
the Diftri&t Judge was on the bench, yet, if he did not fit in
the caufe, he was abfent in contemplation of law; and that the
cafe otherwife comes within the provifions of theaés of Con-

grefs.

Qd.]E xception. It cannot be made a queftion on this record,
that all the proper Plaintiffs were not joined in the altion
fince the jury havefound the Affumpfit as it was liid in the de-
claration.  Befides, there is nothing to fhew, that there were
any other parties; the owners and captors might have
been the fame ; or the owners, by a contradt with their mari-
ners (which could not be affefted by the prize refolutions of
Congrefs) might have entitled themfelves to the whole of the
prizes. The ftatement of the falt on the motion for a new
trial, is merely the allegation of the interefted party, contra-
dicted by the verdi&, and the rejection of the motion.

3d, Exception. ‘The court below was rightin rejefing the
evidence offered by. the Plaintiff in error. That the papers were
offeted en maffe, was his fault ; and even if fome of them fhould
be deemed good evidence, all muft be admitted, or none. But
Mr. Bingham’s own letters to Congrefs, and the correfpond-
ence with his counfel, could not be evidence, for he was a
party. The Maxquss de Bouille’s certificate, which has been
called an order, is nothing more than a certificate that he had
previoufly given the order to which it refers, and it had been
given inevidence by the Plaintiffs. But there is no proof that
even this certificate is the act of the Marquis de Bouille; for,
the Secretary of State only certifies, that the original of the
effice copy, is on his files; and there'is no evidence that the ori-
ginal was figned by the Marguis. Being, however, merely
the ftatement of a pre-exifting fact, and not the exemplifica-
tion of a record, certified by a regular officer, it fhould be
proved, like every other faét, in the courfe of a jydi¢ial enqui-
ry, by the oath of a competent witnefs : the bare'certificate of
the Marquis de Boyille cannot be allowed as proof of a fad,
any more than the certificate of any other refpectable individu-
al.  Yet, admitting that the Marguis figned the certihcate,
and that the certificate is competent cvidence of the fa&, it
was enough to juftify the rejection, that it could have no legal
eftet to prevent the Plaintiffs below from recoveriny; for, the
Marguss de Bouille's order merely authorifed a fate of the prize
goods, which the Plaintiffs never impeached ; but, on the con-
trary, prefuming the fale to be lawful, they brought an ation
of afumpfit, inftead of an altion of trefpafs, or trover.
Though he might order a fale, the Marguis could have no power
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to adjudge who fhould enjoy the benefit, nor to compel Mr.
Bingham to retain the money from its real owners. Befides,
it does not appear that the property came into Mr. Bingham’s
hands, in confequence of the a& of the Marquis de Bouille,
nor that the Marquis ever had poffeflion of it. “The Marguis
dire&s the proceeds to be retained, liable to the order of Con=
grefs : but this could give no jurifdiction to Congrefs upon the
fubjec ; and Congrefs had, of itfelf, no right to decide to
whom payment fhould be made, The a&t of the Marquis is,
therefore, merely void ; and leaves the queftion, as to Mr.
Bingham, precifely where it ftood, before the order was
written. . ‘ ‘
The refolutions of Congrefs were, alfo, an improper kind of
evidence to beadmitted on the iffue between the parties; parti-

cularly after Congrefs had become interefted by promifing in-

demnification. They were not in the nature of a law, or rule
of condu&, commanding any particular act to be done by Mr.
Bingham; they were framed fubfequent to bis act; and tho’
they appeared, ex pof? faclo, asto the fale of the prize goods, they
neither commanded that fale, nor ordered, or approved, the de-
tention of the proceeds, whichalone conftitutes the ground of
the prefent demand*, But even if Congrefs had undertaken
to iflue fuch orders, their authority to do fo might reafonably
he queftioned. That body had power to controu! the opera-
. tions of war; and, as an incident of war, might lawfully de-

cide, conformably to its appellate jurifdiction, the queftion of
prize, or no prize. But here was no original {uit, no procefs
pending, no parties before Congrefs, in relation to that point3
and in relation to the private controverf{y between the captors
and their agent, Congre(s poffefled no authority either to legif-
late, or adjudicate. Suppofing, however, for a moment, that
they had authority to decide, they have not exercifed it; they
have barely exprefled an opinion ; and ¢an the opinion of any
man, or aflemblage of men, be given in evidence? The court
had a right to judge, not only whether the evidence comes from
a proper fource, but, alfo, whether it applied to the fact in if-
fue : for, even a deed is not evidence unlefs it has fome relation
to the matter in difpute. And if the refolutions of Con-
grefs were only offered in mitigation of damages, the objection
remained. If notproper on the main queftion, they were not

proper

. * Parvrersox, Fupice, Does not the fubfequent approbation of Con-,

grefs amount to the fame thing as if they had iffued a precedent order ?

" Dexter.  In fome cafes that principle operates. But Congrefs had not
competent authority to prote@ Mr. Bingkam in the prefent inftance, either
by iffning a previcus order, or by exprefling a fubfequent approbation,
1f an aét, originally wrong, gave a party the right to recover damages,
fo refolution of Congrefs could, retrofpetively, affect that right. :
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1795. proper on any queftion, in the caufe; and, on the merits it
may be remarked, that although no interefb fhould be charged,
where money is retained by a party, upon any legal compulfion,
or with the confent of the claiments, there was no reftraintim-
pofed upon Mr. Bingham by the Marquis de Bouille’s order,
nor is any confent pretended, ;

As to.the record of the actiag of trover, Carlton v. Bing-
ham, it was not pleaded: and, therefore, could not be a bar
to the prefent fuit. Neither could it be evidence; for, 2 ver-
dict in trover, is not evidence in affumpfit.  This appears from
the very nature of the actions; the former depending on the
proof of a wronghul act yand the latter upon a contract exprefs,
or implied, The action of trover failed, becaufe the fale of
the goods was not proved to be unlawful, or tortious.. 4 Bac.
Abr. 60. 1. 3 Mod. 166. Vin, Abr. tit. « Evidence;” 68.. 4
Vin. Abr. 23. p/. 31.

. Forthe Plaintiff in Error,y inreply. 1. It is objected, that
the bill of exceptions does not {ftate the evidence given on the
trial for the Plaintiffs below., Butit does not appear, that they
gave any evidencemore than what the record exhibits, The fta-
tute fays, that the party aggrieved fhall propofe his exceptions
to the opinion of the court ; but there is, furely, no occafion
to infert any partof the evidence, which is not material to the
pointof exception. 2 Infl. 427. : '

[By Tue Court. It is exceedingly clear, that the bill of
exceptions is conclufive upon this Court. We cannot prefume,
or fufpect, that any material part of the evidence is omitted,
On this objection, therefore, nothing now need be added*.]

2. Itis objected, that the papersfrom the office of the Secre-
tary of Statc, were not proper evidence ; and that though fome
were good, they could not be received, as the whole were offered
en maffe.  'The A& of Congrefs, however, (15th Sept. 1789)
makes copies under the official feal of the Secretary as valid in
proof as the originals ; and it is no reafon for rejefting the
papers, when oftered by the Defendant, that they, or 4 part of
them, had been previoufly given in evidence by the Plaintiffs.
The Court, too, might have f{eparated thofe that were evidence
from the reft,  As to the contents of the papers : The letters
of Mr. Bingham were material to fhew that he acted as the
public Agent of Congrefs ; that, as fuch, he had taken depofi-
tions and tran{mitted the fhip’s papers, and that he had ac-
counted to Congrefs for the property. The correfpondence
with his counfel, mercly fhews, that his effets had been at&

tache

* Cusarxg, Fuflier, did not feem to coincide in this opinion, but the
other three Judges were decided.
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tached on account of this demand ; and, under particular cir-
cumftances, the party’s own a&ls are evidence in his favour,
12 Vin, Abr. 24. p. 34, 35 2 Eq. Abr.409. The Marquis de
Bouille's order, given in evidence by the Plaintiffs, was only a
tranflation, while the French original, offered by the Defend-
ant, wasrejefted. The certificate of a Chief Executive Ma-
giftrate, is good evidence without an oath. 3 BL Com. 333.
The certificate would prove, that the caufe was entirelyof Ad-
miralty jurifdi€tion ; and whether the certificate was ex poff
Jaclo, or not, the Jury ought to decide. The 17th article of the
French Treaty relates to captures from Enemies 5 but this wasa
capture from a Neutral 5 fo the Governor had a right to inter-
fere. The Refolutions of Congrefs are ftated in the Bill of
Exceptions to be concerning the fubjeé matter of the caufe ;-
and it muft be prefumed that the Refolutions were fufficiently
proved. The Record of Carlton verfus Bingham, (when Cari-
ton fued as Bailiff to the owners) ought certainly to have been
admitted in mitigation of damages, as it fhews that Mr. Bing-

ham could not have paid the money with fafety to the prefent.

claimants, till the queftion of prize was determined. 4 Co. 94. 4.
"The Judges, after fome advifement, delivered their opinions,
Jeriatim. :
ParTerson, Fuflice. 1 am clearly of opinion, that the
certificate of the Marquis de Bouille, regiftered in the Admi-
ralty of Martinigue, ought to have been admitted as evidence
upon the trial of this caufe. He was Governor of the Ifand,
poflefling a high exccutive and fuperintending contioul ; and
we muft prefume, that he acted, on this occafion, with legiti-
mate authority. ] '
T hofe letters which were written to Congrefs by Mr. Bing-
bam, at the time of the tranfation, thould, likewife, in my opi-
nion, have been fubmitted to the Jury. Onthearrival of the
captured vcfiel, the Governor might have awarded abfolute re-
ftitution : but, chufing to adopt 2 middle courfe, he direéted
the cargo to be fold, and the proceeds to remain in the hands of
Mr. Bingham, as the Agent of Congrefs, till Congrefs thould
inftru&t him how to adt.  In the charater of a public agent,
therefore, Mr. Bingham received the property ; and his cotem-
poraneous correfpondence on the fubje, in that charalter, with
the American government, was, certainly, proper evidence, to
thew the original nature and complexion of the faéls in contro-
verfy. I have more doubts on the admiffibility of the other
letters referred to in the Bill of Exceptions ; but, in relation
to them, it is unneceflary to give a decided opinion. -
With refpect to the Refolutions of Congrefs, two queftions
‘may be propofed, in order to determine, whether they ought
to have been admitted as evidence : 1. Had Congrefsauthority

1795
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1795. to pafs fuch Refolutions ? and 2. Did the Refolutions relate to
v the fubjeét of the controverfy ? I have lately had occafion, in
the cafe of Doane verfus Penballow*,to exprefs my fentiments
at large on the authority of Congrefs (of which, in its applica-
tion to the prefent object, I do not entertain the flighteft. doubt)
And no man of common eandour can hefitate, for a moment, to
pronounce, that the Refolutions have an immediate and necef-
fary connection with the merits of the caufe. They ought,
then, to have been admitted ; but what thould be their force
and operation, is another point, not, at prefent, before the
Court.

T am, alfo, of opinion, that it was improper to reject the De-
pofitions, which Mr. Bingham had taken, in his public, official,
character, toafcertain the circumftances of the capture, and the
property of the veflel and cargo, at the time the {uppofed prize
was carried into Martinique,

IrEDELL, Fuftice. It appears fatisfactorily to me, that ma-
ny of the documents offered in evidence, have been improperly
rejected.  From an infpection of all the papers, which are at-
tached to the Record, the nature of the difpute may be eafily a-
fcertained. The Plaintiffs alledge that Mr. Bingham received,
on their account, as their agent, property which had been cap-
tured by them as prize ; and that, whether the capture was
lawful, or not, he was bound to account to them, though they
might be refponfible to the original owners, if any wrong had
been committed. To this charge, Mr. Bingham anfwers, that
he never was the Agent of the Plaintiffs, but a Public Agent
and that he did not receive the property from them on their ac-~
count; but from the Marquis de Bouille, on account of the
truc owners.  Admitting either of thefe pofitions, a direct and
certain.confequence will infue. If the Plaintiffs are right, the
confequence is, that Mr. Bingham ought to furrender theprize
property, or account for its proceeds, to them ; and though they,
as captors, may be fued by the neutral claimants, the exiftence
of a neutral claim will not juftify his refufal fo to furrender, or
account. But, if the Defendant is right, the confequence is,
that he ought not to deliver up the property to the Plaintiffs un-
til it has been afcertained that the capture was lawful, which
muft be done through the medium of a Prize Court, not by a
Judgment in a Court of common law.  From this view of the
controverfy, therefore, it muft be of great moment that Mr,
Bingham thould havean opportunity to fhew, that he had act-
ed, throughout the bufinefs, as the Public Agent of the United

States

* See the Cafe referred to, pof. 1have not thought it materjal to
preferve the order of time, in which the Gafes occusred, any further than
by defignating the refpe@ive Terms. :
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States 4 and that his communications to Congre{s were open,
fair, and faithful. If, indeed, hehad given paro/ teftimony on
thefe points, his opponents might have called for the records of
the appointment and correfpondence, as affording higher proof.
I am, therefore, of opinion, that Mr. Bingham’s official letters,
(fome of which were written before any difpute exifted, or
could reafonably be anticipated) ought not to have been re-
jected. :

The Refolutions of Congrefs, likewife, were proper evi-
dence y—mnot, indeed, to prove, that the Plaintiffs were not en-
titled to the money in queftion, but to prove that the Defendant
was recognized in the tranfaction as the Agent of Congrefs.
The Refolutions are not to be cenfidered as the mereexpreflion
of a Congreffional opinion, but as an acknowledgment that Mr
Bingham was a public agent, and that the public, as his prin-
cipal, was accountable for the money. )

The certificate of the Marquis de Bouille, whether regard-
ed as an original order, or as the evidence of a parol order,
previoufly given, ought to have been laid before the jury. The
Marquis a&ed officially, as Governor and Commander in
Chief ; and we muft prefume, that he exercifed a lawful au-
thority, in a lawful manner.

Under thefe circumftances it only remains to confider, what
courfe thould be purfued by the Court, in order to give the
Defendant the benefit of a trial, upon a full view of 'his legal
proofs. I think, for that purpofe, that a Venire Facias de novo
ought to iffue. For, although a Court of common law has no
jurifdiction of the queftion of prize; vet, whether it is necefla-
ry in the prefent cafe to determine that queftion, muft depend
upon the falts, which are eftablifhed at the trial.  On a Count
for money had and received, &c. the Court below has, prima
facie, jurifdiétion; and if the jury fhall think Mr. Bingham
was merely the agent of the Plaintiffs, the validity of the cap-
ture, as prize, can form noingredient in deciding the iflue. ff,
on the contrary, the jury fhall think Mr. Bingham acted as a
public agent, theirverdi¢t muft be in his favour; as he was
bound to keep the property for the real owners ; and the cap-
tors can never fhew that they.are the real owners, until the
veffel and cargo have been condemned as prize, by a compe-

1795.
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tent tribunal. ‘T'he captors may then proceed againft Mr.

Bingham in a Court of Admiralty, whofe decree of condemna-
tion, operating againft all the world, would ¢ntitle the captors
to receive the money, and juftify Mr. Bingham, or Congrefs,
in paying it. . :
.. WiLson, Fuftice. In feveral inftances, 1 concur in the
fentiments, that have been delivered by the Judges, who have
preceded me ; but, I think, it is unneceflary to fpecify the par-
Vou. 1L -G ‘ ticulars
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ticulars, or to amplify the reafons, fince I continue clearly id
my opinion on the point, which was feparately argued, that this
caufe is exclufively of Admiralty jurifdiion. On that ground
T chufe entirely to reft the judgment that T give : but it leads
inevitably, alfo, to another conclufion, that, the Court nothav~
ingjurifdi&ioniayenire Facias de novo (which, in effe&, di-
reéls the exercife of jurifdiction) ought not to iffue. I am,
thercfore, for pronouncing, fimply, a judgment of reverfal.
PaTrrson, Fuftice. 1 cannot agree to fend a Venire Fa-
cias de iovo to a Court, which, in my opinion, has no jurifdic-
tion to try, or to decide, the caufe. ‘
 Cusuing, Fuftice. 1 1hall give no opinion upon the quef-
tion of afirming, or reverfing, the Judgment of the Court Be-
low. My brethren think there is error in the proceedings;
and they are right to re&ify it. On the queftion, however,
of awarding a.;em're Facias de novo, 1 agree with Judge IRE-
bELL : But, as the Court are equally divided, the Writ cannot

iffue.

Judgment reverfed 3 but no writ .of Penire Facias de novt
was awarded, :

1'he UniTed STATES verfus Judge LAWRENCE:

A MOTION was made by the Attorney General of the
3. United States (Bradford) for a Rule to thew caufe why
a Mandamus thould not be dire€ted to JoHN LAWRENCE,
Judge of the Diftri&k 6f New-York, in order to compel him t@
iflue a warrant; for apprehending Captain Barre, commander
of -the frigate Le Perdrix, belonging to the French Re«
pub“(‘a ) o :

'The cafe was this :—Captain Barre, foon after the difperfion
of a French convoy on the American coaft, voluntarily aban=
doned his fhip, and became a réfident in New-2ork: The Vice-
Conful of the Fresnch Republic, thereupon, made a demand; in
writing, that Judge Lawrence would iffue a warrant to appre-
hend Captain Barrey as a deferter from Le Perdrix, by virtue

of



